"\t
. . 2 _ - .
Qwest’s service and join:tly marketing Qwest’'s and 1ts own local

service in a single package, Ameritech is, in the first instance,
inevitably creating the confusion among customers over Qwesz’s
relationship with BAmeritech that will assuredly cause many
customers to believe that Qwest and Ameritech are affiliated or

related and that this relationship itself enables Qwest to offer

{1
(D
9]

14

petter service than AT&T and other long distance carriers. Ind
Ameritech's description of the CompleteAccess program strongly
suggests that such confusion will occur. Ameritech has stated zhat
through arrangement with Qwest, it will be able to offer "a
combined local and long distance package cof services, avajlable
foom a3 single source, " and that this package will be "supported by
a single customer service number."V

32. Further, by endorsing only Qwest’s sérvice and offering
it 1n connection with Ameritech’s own, Ameritech is implicitly cr
explicitly telling all local customers in i%ts region that only
Qwest offers service that is cost-effective or that satisfies some
guality standard. Because the Alliance would artificially enhance
Qwest’s reputation and goodwill, the Alliance would diminish the
goodwill of AT&T and other carriers. All the foregoing harm to
AT&T’s goodwill cannot, to say the least, be readily quantified.

33. This 1is particularly so because Ameritech would be

promoting Qweét's service in a number of ways. It will do so when

Ameritech/Qwest Press Release (May 14, 1998).
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it i1s contacted both by the large rercentage of customers who mcve
and order new service each year and by the even larger percentage
that contact Ameritech with gquesticns about service.
Ameritech will engage in cutbound telemarketing in which i=ts
representatives telephone existing customers and urge them :o
switch to the Zoint RAmeritech/Qwest service. The value of these
efforts to Qwest 1s reflected in its “cconservative estimate” that
its alliance with U S West would generate $100-$200 million in
additional annual revenues in the first year.® In addition, as
noted above, Qwest’'s CEQO anticipates even larger gains from the
Ameritech/Qwest alliance due to the fact that Ameritech serves
significantly more customers than U S WEST.

34, i D] imi n Moni in
Further, the Alliance will subject AT&T and carriers to the same
risks of discrimination for which there is no adequate after-the-
fact remedy that led first to the MFJ and then to § 271. In
particular, Ameritech retains a monopoly over the exchange access
services that are necessary for AT&T and all long distance carriers
to originate and complete calls in Ameritech’s territory, and
Ameritech thus has the ability to discriminate in favor of select
carriers in the pricing and provisioning of these bottleneck
facilities. Because Ameritech receives a payment for each Qwest

custeomer it obtains, the Ameritech/Qwest Alliance gives Ameritech

18 Qwest Press Conference Transcript, p. 3.
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N
a clear financial incentive to do whatever it can £o cause (wesz’'s

-~

services to be selected by as many customers as possible.

LA

35. As noted above, discrimination in the provisioning c¢:

r

access services can be very subtle and difficul o detec:t.
Telecommunications networks are extremely complex, and they are
constantly evolving. This constant change and complexity means

that wide ranges of discretion are built into the design, timing,

)

and pricing c¢f exchange access services offered by Ameritec
Because Ameritech has a stake and interest in Qwest’'s success,
Ameritech will benefit from any abuse of this discretion that
favors Qwest. Thus, Ameritech can increase the relative gquality of
Qwest's service by provisioning Qwest’s circuits more quickly when
that 1s competitively important; it can offer new access features
to Qwest before it offers them to competing long distance carriers;
and 1t can provide Qwest advanced notice of changes to its network
that may require corresponding adjustments by Qwest and other long
distance carriers. This type of discrimination is extraordinarily
difficult to detect and even harder to prove. When 1t exists, but
is not proven, AT&T and other lcng distance carriers obviously
incur irreparable harm. And even if it never occurs (or occurs and
is proven), long distance carriers would incur other costs because
cf the Ameritech/Qwest Alliance that Qwest would not incur and for
which there is no remedy: ji.e.,, the cost of monitoring Ameritech’s

behavior to protect against discrimination.
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36. AT&T and other lcng  cdistance ca
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vigilant against the potential for discrimination in the pricing c

-

a
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3.

esi

Q.

access services. Facially neutral -ariffs can readily ce

(e}

Il’

o provide an advantage to a favored long distance carrier. o]

LM

example, Ameritech can try to offer a discount on access services
that is tied not to a long distance carrier’s volume cf business
but to its growth in business. Such a tariff would plainly favor
Qwest, who alone among long distance carriers can anticipate racid
rowth in the coming months. The specter of such discriminaticn
immediately imposes upon AT&T an obligation to monitor the access
tariffs Ameritech files in five states.

37. Further, Ameritech can discriminate in pricing access
services merely by giving Qwest advance notice of price changes, so
that Qwest can adapt its own prices to the change more quickly =nan
other «carriers. Again, such discrimination would be nearly
impossible to prove. Although AT&T and other long distance
carriers might notice that Qwest was responding to price changes
more guickly, they would be unable to prove that this was the
result of discriminatory treatment.

38. But even i1f Ameritech never were to discriminate in favor
of Qwest in any of the foregoing ways, their alliance causes
undoubtable harm to AT&T and other long distance carries who must
immediately begin efforts to monitor Ameritech’s behavior to detect
discrimination, and must expend considerable resources attempting
Lo prove discrimination where it is suspected. These injuries,
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wnich will befall all long distaﬁce carrliers except those paying &

fee to Ameritech, are precisely the kinds cf irreparable injuries
that led to the MFJ and the c¢ngoing in-region, 1nterlatl
restriczion of section 271.

3. D E LV En . Finally, “he

Ameritech/Qwest Alliance will delay the effective local entry oI

AT&T and cther carriers who want to compete with Ameritech’s local

(K}

service, pursuant to §§ 251-33 of the Communications Act.
particular, because the requirements o¢f these provisicns are
codified in the “competitive checklist” that must be satisfied
before Ameritech can receive long distance authority under § 271,
§ 271's provisions should afford Ameritech and other BOCs with
powerful incentives to implement the reguirements and open their
local markets to competition.

40. However, the Ameritech/Qwest Alliance allows Ameritech to
profit from long distance services 1in other ways and thus
diminishes or eliminates any incentive to open the local
monczelies. Thus, the effect of the Alliance would be to delay the
effective entry of AT&T and others and to force them to incur
litigation and other costs to force Ameritech to comply with the
new reqgquirements of §§ 251-53. Here, too, the resulting harm to
AT&T, other carriers, and the public interest cannot be readily

calculated and is irreparable.
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I declare under penalty of perjury that the foregoing is

true and correct. Executed on May 14, 1998.

- A. McMaster
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The Honorable William L. Dwyer

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON AT SEATTLE

AT&T Corp., &t al.,

Plaiaiffs.
V.

US West Communications, lnc.,

Defendant.

! Nt a Yt Nt el Nal St

NO. C98.634 WD

MEMORANDUM AMICUS CURIAE OF
WASHINGTON UTILITIES AND
TRANSPORTATION COMMISSION IN
SUPPORT OF MOTION OF AT&T ET
AL. FOR A PRELIMINARY
INJUNCTION

INTRODUCTION

The Washington Utilities and Transportazion Commission (WUTC) is authorized by

RCW 80.01.075 to appear before federal agency and court proceedings whers the practices of

regulated utillties affect the interests of the “general public” of the State of Washington. The

mrrangement between US West Communications, Inc. (US West), and Qwest Communications

Corporation (Qwest), called the “Buyer’s Advanlage™ program, is contrary to those imterests. It

violates the letter and the spirit of the Federal Telecoramunicatons Act of 1996 (Federal Ac),

particularly sections 251(g) and 271, 47 US,C. §8251(g). 271, would delay the implementation
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of federal state policies promoting competition in the locul telscommunications market, and

would inject US Waest into the role of contzolling various aspects of long distance service. We

file this memorandum amicus curiae to urge the Court to issue & preliminary injuaction to halt
US West's implemantation of its acrangement with Qwest.
1§
INTEREST OF AMICUS CURIAE WUTC

The WUTC under both state and federal law has a significant rolc in defining the terms
and conditions for opening up both the local telecommmumications market and the long distance
market. For example, as this Court {s aware, the WUTT has arbitrated numerous
interconnection agreemonts between US West and its potential competitors under which US
West will sell various elemens of its network to inlerconneeting companies,' and is handling
several complaints arising out of those agreements. The WUTC also is charged with
determining whether a Bell operating company meets certain prerequisites for entering the loag
distance market (generally having opened up its local markst to competition) and with

recommending a decision (o the FCC. 47 U.S.C. §271(d)2)(B).? The WUTC enforces the

"The Court should also be aware that every singls ope of the arbitrated agreements
lnvelving US West huve been challenged in this Court. See
MES Intelenes Inc., ¢ al,, Ninth Circuit No. 98-35146 (Appeal of C97-222WD): LIS Wait
Commanications. Inc. v TCG Seattlc, Inc.. et ul.. Ninth Cireuit No. 9835203 (Appeal of C97-
354WD); US Weat Communications. Inc, v. AT&T of the Pacific Notthwest Inc, at al.. No.
C97-1320R (Consalidated).MCI Telecommunications Cor. v, US West eLal,, No. C97-1508R
(Censolidated); US West Communieatigns. Inc. v. Sprint Communicatipns Co. L.E. st al.. No.

C97-1764R; US Wesl Conununications, loc.v, AT&T Wirsless Services. Ing., No. C97-

S686(FDB)BJR.

*State cammisslons, like the WUTC. have othcr sigotficant roles under the Act. Eg.. 47
U.S.C. §214(e) (designation of “cligible telecemmunications catriers” to receive unlversal
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provisions of section 251 of the Telecammunicatlons Act. including the equal access

provisions, as thsy pertain (o intrastate telecommunications services. Moreover. pursuant w

RCW 8036.300-.330; the WUTC is authorized to take measures (0 promote and advance
compelition in telccommunications markets thronghout the state. The WUTC is kechly
concerncd with the issues presented in this case, which have broad implications not onlj for the
companies who sre parties, but also for the rasidential and business consumers whose interests
the WUTC is directed to protect.
uL
ARGUMENT
We do not repeat (he arguments made by the plaintiffs AT&T and others. Rather, we
offer a broader parspective of a stale regulatory ageacy charged bf the Federal Act, and by state
law, wich effecting pro-vompetitive policies. Depending on how this lltgation progresses, we
may later seek leave 10 intervens (o participate more in the factual development of the various |

arguments.

Congress enacted the 1996 Act to promote competition in both the {ocal and the Jonp-
distance telecommunications markets, The Act reflects an acuts underseanding of the basriers
to competition that historically have existed and that continue to exist today. One of Congress’
primary ¢oncerns was the formidable dominance exercised by the “Bell operating companies,”

Including US West, in the local market and the possibility that those companies might use that

aervice funds and to serve unserved staus).
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dominance elther 1o curail competition in the long distsnce market or to unfairly leverags their

' own entry into that marke o their own advantage. To this end, Congress adopted a

comprehensive regulatory program designed to ensure the development of compelitive markets
in a nondiscriminatory manner. US West's so-calicd “‘toaming”™ ammangement with Qwest
endermines both the letter and the spirit of the Act. |

Section 27] expressly states, with only certain enumersted exceptions, that a Bell
operating company may provide in-reglon, long-distance (“intexrLATA”) service only if its
applicadon Js approved by.the Federal Commuaications Commission (FCC). Such approval
requires the Bell company to demonstraie the presence of a facilities-based competitor for its
local secvice (or show that all potential such providers have falled to request or timely
implement interconnection with the Bell Company). 47 U.S.C §271(cX1). The Bell opcrating
campany most also implerent a comprehensive 14-ite checklist designed to snsure that it has
opened up its lacal lelscommunications market to competition, 47 U.S.C. §271(e)(2)(B), meet
the separate affiliate and nondiscrimination requirements of section 272. and show that its
application is consisient with the public iterest.

US West has stated that it finds these requirements “‘combersome” and “frusceating.”
Nonetheless, they serve an essential and laudatory purpose. They creste, In effect, 2 Quid Lo
que which simply provides that until US West has opened up its de facto monopoly in the local
market. it should not be permitted to enter, either directly or indirectly, the long distance
market. If US Wegt is allowed to circutivent these requirements through “tcaming

armrangements” with the long distance competitor or competitors of lts choice, not only will US

MEMORANDUM AMICUS CURIAE OF WQ'IC OFFICE OF THE ATTORNEY OENERAL
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West proflt from the menrive: long-Aivsnan marker, but it will do so through the exerciss of its

“local monopaly muscle. Moreaver, 1x incannve i opan np its jock on the local matket will be

reduced. a result 1hat ciesrly is comimry I ha (ongressional will,> Congress envisianed the
Bell operating companies entering the Jong dittance markes on their own, with & variety of
cunpelitive compa;\lq likewise entering the lacal market. &l for the gltimate beneflt of e
consunies,

US Weat, howevar, nakes 8 serjes of (eviurica] anpemes, stenpling (o demonsitc
that neverthelass the 1eaming armangement is nelther “the provision™ of long distance services,
undet 47 U.S.C. §271, nor discriminatory against Jang distance companies other than Qwest
under the “equal acecss” provisions of the Act. 47 U.S.C. §251(g). The parties’ bricls parve the
Words of these statutecy provisions adequately, 50 we will not repeat thoge arguments. Rathar,
2 st forth below, we urge the Court to examine both these provisions together, fram which it
i readily cloar that the US West/Qwast azrangement thwars the putpose of sach.

*US West boldly contends that “in Washington . . . US West bas never enjoyed a
suouopuly™ in the loeal. regulated wiscommunications aurker. US West's Mcmom:-dum in
Opposiivu o AT&T s Matlon for Temporary Reswalnlng Order. or, In the Alemnative, _
Prelininary Injunction on en Expedited Buasis (US West Memm.) az 16. The fuces belic e claim.
In its rocendy concluded jute cave, alfinucd Uy e Waskingion Sugreitic Cowt, Lie
Commission expressly fouin! it US'Weat fullaf (v Jesmwustruie auy vn'adve pucc
eonnrnmm; mpe:mm for any of ity roguleind su vices.

124 Wn.2d 74, 82, 949 P.2d 1337 (1997). US West has,
in faet, long enjoycd » ds fagto monopely in this state,

US Wast also boasu of having spent “millions of dollars and countloss to open its local
marketr,” and claims that it has “devoted theucands of hours and hundrads of its employess to
negatiating and implementing interconnection agreements.™ US West M.m at 16, Oare again,
this recitation is not consistent with the history of the Aet's implementation. As previously
noted, gag SuDra faoinote 1, US West has appealed svery WUTC-arbitrated intercnnnection W
thig Coutt.
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The Court should consider sections 271 and 251(g) together, rathicr than parse the words
of each independently,

Looking firs at the aqual access lssue, US West argues that it treats all long distance
carriers equally. If AT&T or a new entrant pays the same per customer sesvice charge that
Qwest pays and agrees to offer the service long distance at the price that US Wast has
established as the “Buyer's Advanmage” price, 10 cents o minute for interstate calls and 12 cents
a minute for intrastate calls, anytime, then, like Qwest, they can be part of the “waam.”

But the requirement that US West treat all interexchange carriers equally must be read
in the context of the competitive marke: for such companies. Congress cavisioned & long
distance market much like the one we have now, but with mere competitors and more oplions
for services and rates for the bensfit of consumers. Congress did not envigion that competitors
in the long distance market would offer cloned services with identical rates, with Bell operating
companjes doing the cloning. They clearly did not snvision numerous (theoretically ail) long
distance companies offesing the “Buyer's Advantage” rutes as astablished by US West.

Even sssuming that some tarksting activity is allowed under section 271, the equal
access requirements would require that the long distance carriers have access to that farkeling
setvice, for whacever service, and at whatever terms and rates, tlie long distance cacrder seeks
(o provide. Here, Qwest and US West appatently worked out a rate package. apparently fitting

what Qwest saw as its mackel niche. But a new market entrant may not have that same

MEMORANDUM AMICUS CURIAE OIF WUTC OPPICE OF ek ATTORNEY QENERAL
IN SUPPORT OF MOTION OF ATA T FOR 1400 § Evorgreen Park Driva SW




W @ N N A W ON A

NNNNNNSJJ-A-._..A.A-AA.—-
& U a W N - © @ ~N o U B W N A D

cornpetitive strmtegy. Though Qwest’s packnge of rates may be enticing to sorae custamers,’ a

stariup long distance company, for example, may wish to offer a package of 8 cents e minutc

en]lirig on evenings and weekends and 12 cents a minute during the day as an alternative. Ifit
docs, howevey, it eannol have access to US West's marketing service. It must seck s market
niche without access to a powml' local ally. True equality would allow competitors “access™
(0 a marketer at the tarms of the long distance company, not on the terms of the monopoly local
provider. This ig already the case with mpuct'to billing and collection services. US West
offers 10 provide billing and collection services (o all cartiers in a nondiscriminatory fashlon
and Without any aftempt to dictate the rates and terms of each cagriers long distance services.
But let’s mssume, hypothetically, that US West's argumen i3 valid: all companies can
and may some day parvicipate in the Buyers® Advaniage programn. At that point, US West,
through its dominance in the loeal market, also controls substantially the pricing in the long
distance marker. It no Jonger is just “marketing™ long distance service. Itis setting the terms
and conditions for such service. And US West’s setting of those terms should be construsd as
conwining enough of the elerents involved in the “provision™ of service to run afoul of section

Z71.

‘However, we noie that if a customer goes dircctly to Qwest, he or she would pay 10
cents a minute for instate calls as well as long distance cails, compared o 12 cents if the
customer envolls thyough US West's marketing program. Seg Product 169 on Priee ListNo. 1,
attached as Appendix A to this memerandum. Moreover, Qwest’s US Weat charge s rounded
up to the next full minuce, while jrs own charge is not. Apparently, the “buyer’s advantage” is
oven greater if he or she resists US West's marketing cfforts and proceeds to deal with Qwest
dlrcetly. US West's effon to drive the market is not necessatlly in s direcrion that benefits
consumors.
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US West's consuliant Robert Crandall opines that US West's tcaming arrangement
“does not constitutc intsrLATA market entry,” Declaration of Robert W. Crandall (Crandall
Decl.) a: S, noting that “US West informs me that these fees only cover its marketing costs.”
We question whether that staiement is in fact rue (o, perhaps more accurately, under what
accounting assumptions that statement is trus). We doubt if in fact the incremental costs to US
West for its marketing cquals the reveaues from the Qwest promotion. We would expect, 85
discavery progresset in this case, that in fact US West will recefve some beneflt from the |
teaming arrangement. These bensflts could include revenue above and beyond its costs.
thereby extracting soma of the pmﬁu that otherwisc would go to Qwest, and & more salid
tochold in the local markee. With this teaming, US West would be able to offer one-atop
shopping on a scale that no potential local market entrant could do.

All chis is simply contrary to the chrust of the Act. No doubt Congress intended that one
day the Bel] operating companics would be offering one-stop shopping for both long distance
and local service. However, that futuristic vision included a competitive local market with
other competitors also offering packaged service, The US West/Qwest amrangement
undenmines that competitive future.

C.  The US Weat/Owest ArangementIs Nodin the Consumers' Intgrest.

US Weat argues that issuing a preliminary injunction would be “contrary to the public
interest,” US West Mem. at 10, citing the fact that 100,000 customers have joined the program.
We concur that the long distance market could benefit from another providec of service,

offering more choiccs (o the consumers. However, even if 100,000 consumers have signed up
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for the service through US West, that does not mean it Is in the public interest. As noted in
footnote 4, the “Buyer's Advantage” is not the best deal around. A US West local customer
signing up with Qwes: on his or bar own would get a better rate. But more importantly, as
argued nbnvu and in the rmemorandum of AT&T, whatever short term bencfits may accrue 10
some subset of the 100,000 does not oulweigh the damage to the procompetitive pelicics of the
1996 Act and the two million customers of US West who stand to benefit from more |
competitive local and Jong distance services. Congress did not intend for US West to be able to
indirectly guin access to the lucrsuive loag-distance market, nor 1o use its local monopoly power
to levernge the Jong-distance market, until it has opened its local monopoly through the
carefolly erafted mechanism set forth in Section 271. The court should not be misied into
thinking that the “Buyer's Advantage” will necersarily serve the long tatm interest of the
consumer. |
V.
CONCLUSION

For the reasons set forth above, the WUTC urges this Cout to grant the mation for a
i
i
"

i
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1 preliminary in)unction filed by AT&T, and permit the parties to develop the factual record
2 bb " more thoroughly through expedited discovery..
3 Dated this 29th day of May, 1995.
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1st Revised Sheet No, 68

Qwest Comyuunications Corporation.
Price List No. |

D. SERVICE OFFERINGS AND RATES (Continued)

49.  Product42]

Product 421 {s residential calling card service. Custormers subscribe to the service through
an authorized representative of the Company. Access (o the service is accomplished by dialing a
toll-{ree number and entcring a valid personal identification code. Service is provided at a rate of
$.20 per minute. Al calls are timed and billed in stxty (60) second increments. A monthly
recurting charge of $1.00 per customer is atso applicable. Directory Assisance Service is
provided at a rate of $.65 per call.

50.  Product 422

Product 422 is » calfing card service designed for tesidential users. Customers access the
service by dialing a twl{ free number and enteting s valid account numbet. Customers subscribe
to the service through an acthorized represendative. Intrastate scrvice is provided ata rate of .30
per minvre, All calls are timed and billed in sixty (60) second increments, Directory Assistance
Service is provided ar & rate of 5.65 per call. A charge of $.30 per call is applicable t0 all calle
placed using this sepvice.

S1.  Producl 438

Product 438 enables users of cellular or Personal Communications Services (PCS)
telephones to place intrastate long distance calls. The Customer may subscribe to this service
elther through an authorized representative of the Company of by contacting the Company
directly. The Company is net responsible if cormunications cannot be established or maintained
due to Cellular Access or PCS Access or because of adverse atmosphetic or other like limitations.
Service is provided ar a rate of $.15 per minute. All calls are timed in sixty (60) second
lacrements. Direcrory Assistance service is provided at a rate of $.75 per cali.

52.  Product {69

Product 169 is an outbound direct dial service designed for residentlal users. Customers
subscrlbe o the service dirough an authorized representative of the Company. This service ls only
available in locations where equal access has been implemanted by the local exchange carrior.
Service is provided a cate of $.10 per minute. All calls are timed and bilted for an iniial period
of sixty (GO) seconds, usage thercafter is timed and billed {n six (6) sccond increments. Directory
Assistance Service is provided at a rate of $.75 per call.
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